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Typical Contract Elements

‘@ )

Contract parties (identity, applicable geographic location, contact details)

Language (contract and communications) Focus:
Determine applicable law automatically
Validity (offer, contract duration) Consequence:

* Formalize private international law procedures
Offerings (goods, services, main characteristics)| « Collect connecting factors

Approach:

sts, payment) Example of Swiss law (IPRG) given

Price and terms (price, delivery,

Warranty, after-sales service, termination, remedies
Restrictions (conditions of purchase, geographic/time restrictions)

Dispute resolution (applicable law, jurisdiction, alternative dispute resolution)

: / adapted from International Chamber of Commerce guide for eContracting (http://www.iccwbo.org/policy/law/id3670/index.html) /
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Private International Law Procedure

y
Collect connecting] Inten §'onal
factors J relation?

v

Application of Swiss federal Application of law Intra-national law; e.g.,
private international law (IPRG)| |superseding national law Application of Swiss federal
> Swiss/foreign jurisdiction (Multi-/bilateral conventions;| \Jaw on jurisdiction (GestG)
> Swiss/foreign applicable law | |e g., Lugano convention

> Recognition, enforcement of for jurisdiction)

foreign decisions

Y Reference to another court/law
[Substantive contract qualification]
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Direct IPRG Formalization

(Attempt)
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Formalized Applicable Law Determination

A UML2 Activity Diagram
— Details on handout
— Parameters abstracted

Q Legend
@ Initial node @ Final node
[ Activity node | Decision
ode

|l ng SWFINTS)

Unspecified in
IPRG

J

u
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Specified in
IPRG
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Foreignor >, ..
Swiss binding ¢
law (probably) has to

be applied to the
facts of a case

Binding law is
applicable law (18, 19)

0 Contract
— jurisdiction : NationalCourt[]
— applicableLaw : ApplicableLaw
— offerings : ServiceType

Q  ApplicableLaw

— generalApplicableLaw : NationalLaw

— probableBindingLaw : NationalLawf(]
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a  ServiceType
— providerMainObligation : ObligationType
— userMainObligation : ObligationType
— providerSideObligations : ObligationType][]
— userSideObligations : ObligationType[]

0 ObligationType
— legalDomains : Nation[]
— bindingLawCandidates : NationalLaw(]

M e
Pro lity? Tim rder? juri ions,
applilaws?

a ifi




IPRG Excerpt 2:
Effect of Silence and Modalities

(= =
inrolation o the eflect of silence upon | In relation to modalities of performance
offer to conclude a contract, law of that and investigation, law of that nation in
nation in which a silent party has habitual which performance effectively takes place
residence is applicable law (123) is applicable law (125)
o Contract o ObligationType
— serviceProvider : ContractParty — performanceRules : RuleSet
— serviceUser : Contract Party — investigationRules : RuleSet
— locationOfPerformance : Nation a  ApplicableLaw
0 ContractParty — effectOfSilence : NationalLaw
— habitualResidence : Nation — performanceModalities : NationalLaw
— investigationModalities : NationalLaw
P
. . al_ Location?
mcon%éenmes?
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IPRG Excerpt 3:
Consumer Contracts and Choice of Law

v

gtation?

jurisdiction made or
choice unambiguously
resulting from
contract

familial use of a consumer, Notin - .--..ovovvuens
relation to professional or
commercial activities of
that consumer
(120)

Chosen law is
applicable law (116)

_ & 0 ServiceType Nu of
. . L — forConsumerUse : boolean co ting
o 0 Contract factors?
— orderAcceptancelLocation : Nation
— offerLocations : Nation[]
— advertisementLocations : Nation[]
@ ContractParty
— contractConclusionLocation : Nation
— choiceOfLaw : boolean
— preferredChoiceOfLaw : NationalLaw([]
0 ObligationType
(SR - con’_rractConcIusionRuIes : RuleSet
e — choiceOfLawRules : RuleSet
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makes consumer
to move to foreign

offer or advertisment
was issued in the nation in
which consumer has habitual

residence and consumer

in that nation to
conclude




Challenges and Solution

Direct formalization...

Number of
connecting
actors, location

Claim-driven
determinations

... does ngt regdce complexity

Case-based
human
interpretation

Exception
rules, interdiction

... does not scale

Probabilities,
incomplete information
ambiguity

Timely order,
logic interrelation

Not a single
jurisdiction, appl.

Potential

inconsistencies applicable law

£—> Hypothesis-based Approach Adopted]

-
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Applicable Law in Europe

2 Rome | regulation

— Green area
— Entry into force 2009
— UK, Denmark not adopting

A National private law
— Red area
— Scalability (Europe, world)?

Swiss IPRG:

* 39 connecting factors

* Specific to applicable law

* More when considering jurisdiction etc.
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Summary and Conclusions

Applicable law small part of contract,
but of key importance to international contracting
— large set of location-related connecting factors y

Direct formalization of private international law challenging
— not reducing complexity, nor improving legal certainty

Hypothesis working approach
— Determine relevant connecting factor settings
— Determine manageable set of hypotheses
— Estimate probabilities
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Thank you for your attention

Questions, comments...
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